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Opinion by Adlin, Administrative Trademark Judge:

Applicant Colmont Restaurant Group, LLC  seeks registration of LOTSA STONE
FIRED PIZZA , in standard characters (STONE FIRED PIZZA disclaimed) , for
orestaurant services; r e s ésturantas ricaturingadeliveyy o u 't S ¢

services; fast casual restaurants 0 in International Class 43. ! In its notice of

1 Application Serial No. 87435377, filed May 3, 2017 under Section 1(a) of the Trademark Act
based on first use dates of May 5, 2016.
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oppositio n , Opposer Bernatell ods Pizza, l nc. al | e
LOTZZA MOTZZA forz2anfd oz@MZ HA zHQ@TOZ ZAOF pas erpdisz z
LOTZZA MOTZZA registration is over five years old. Opposer also alleges prior

common law use of, and owne rship of a pending application to register, LOTZZA

MOTZZA in standard characters for O estaurant services; restaurant services,

namely, providing of food and beverages for consumption on and off the premises;

quick service restaurant services; restaurants ervices provided by mobile food kiosks;
concessionstands.#As grounds for opposition, Opposer a
mar k would be I|likely to cause scloisfaossvar,on wi t
Applicant denies the salient allegations in the notice of opposition, and asserts

affirmative defenses which it did not pursue or prove at trial, and which are therefore

waived. Miller v. Miller , 105 USPQ2d 1615, 1616 n.3 (TTAB 2013); Baroness Small

Estates Inc. v. Am. Wine Trade Inc. , 104 USPQ2d 1224, 1225 n.2 (TTAB 2012).

I. The Record and Evidentiary Objections

The record consists of the pleadings and, by operation of Trademark Rule 2.122(b),
37 C.F.R. 8 2.122(b), the file of Applicant 6 mvolved application . In addition, Opposer

introduced :

2 Registration No. 4225275, issued October 16, 2012; Section 8 Affidavit accepted, Section 15
Affidavit acknowledged.

3 Registration No. 5073411, issued November 1, 2016.

4 Application Serial No. 87916171, filed May 10, 2018 under Section 1(a) of the Act, based on
first use dates of November 1, 2013.
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Notice of Reliance on third -party registrations, several of
Applicantds uninvolved applications and
(Opp. NORTIABYUE. 51

NOR on portions of its discovery deposition s of: Applicant
under Fed.R.Civ.P.30(b)(6) ( 0 Di Ga nrg.iblijpaels c. T

Sal andr a, Applicant ds founder (0Sal andr
Deborah Bi I | i ngs ( 0 Bi |I,landntlgesexhibis s ¢ . Tr . 6)
thereto; and portionsof Appl i cantds responses to Opp

discovery requests ( 0 Op p. N ORTABYUE.

Testimony declarat ion of Chad D. Schultz, its Chief
Operating Officer ( 0 C O,0a&nyl the exhibits thereto

(6Schultz Dec. 6). 18 TTABVUE.

Rebutt al NOR on portions of Mr . Schul
deposition” and an I nternet printout (0O0pp. R
28 TTABVUE.

Applican t introdu ced:

NOR on third -party registrations, Opposer ds
predecessor 0s boatheptpadedt ancaunpleaded; |,
and I nternet printouts (O0OApp. NOR 10).

NOR on portions of its discovery deposition of Mr. Schultz

(60Schultz ,dndpsr¢i ohis. 6 Opposerds respons.
Applicant ds di s c(oovlep py. rN@e e 2t69

TTABVUE.

Testimony declaration of Anthony DiGangi, Appl i cant 0s
Chief Operating Officer, and t he exhi bits thereto (0D
Dec.6). 25 TTABVUE.

5 Citations to the recoord r ef er ence TTABVUE, the Boaem®he onl i n.
number precedi ndg cooTomdeBRMieE docket entry number(s), and any

number (s) followingfeéelM TABVUEe peadpoketenuymbtherethes) of t
cited materials appear .

6 Opp. NOR 2 includes documents Applicant produced in res ponse t o Oppose
interrogatories. SeeTrademark Rule 2.120(k)(3)(i).

"Opposer introduced these porti oonsso otfhaMr Appd¢ h ela
designations [of other portions of the deposition] are not misleading .628 TTABVUE 2.

3
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Testimony declaration of Mr.  Salandra, and the exhibits
thereto (0Salandra Dec.6). 27 TTABVUE.

Opposer 0s h e a rsst@ yparagraphs esc i an d 9 of My . Sal
declaration are overruled. As Opposer acknowledges, under Fed. R. Civ. P. 801(c),
hear say i s dhe declaranedoes not make while testifying at the current
trial or hearing . Blere, whi I e Mr . Sal andra mentions o0discu
Manarelli in paragraph 5, Mr. Salandra is the declarant, not Mr. Manarelli. Mr.

Salandra does not specify or quote an y particular statements by Mr. Manarelli.

Elsewhere in paragraph 5 and the other passages Opposer objects to, Mr. Salandra

testifies about knowledge he acquired, and about Mr. Manarelli, Victor Corbi and Mr.

Corbi s grandfather, b ut rarstatevtha hee acqdied the Mr . S a
knowledge from any particular statement(s) made by Manarelli or the Corbis. We

hasten to add that even if we had sustained
ultimate decision in this case would not change.

Opposerd6s objection to a portion of paragra
al so overruled, as Mr. DiGangi has the requis
Evid. 602. Indeed, in paragraph 1 of his declaration, Mr. DiGangi testifies that the
entre decl aration is Obased on my personal know
Di Gangi testi fies <0OhiaftOperatng Offcer,Apdphius obveously 6
well-si tuated to personal |y k nfomer hame. Faoexample,ns of |
Mr. DiGangi speci fically testifies that he recall ec

Victor Corbi wearinga T -shi rt with the phrase o6Lotsa Mo:
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TTABVUE 7 (DiGangi Dec. 1 29). Again, even if we had sustained this objection, our
ultimate decision in this case would not change.

[I. Relevant Facts

Opposer ois a family owned and operated bu
di stributes frozen pizza brands ¢é. féozehgizz8§ TABV UE
is sold to o0grocery st or exhools;aubstoees, fo@mservice st or e s
providers [and] fundindaat4 (Schgitzec.g8)ni zati ons. 0

Opposer acquired Five Star Foods, Inc. ( 0 Fi v e in2@14a or@012, oincl udi ng
the business, goodwill and branding of LOTZZA MOTZZA frozen pizza . M. (Schultz
Dec. 1 7); 23 TTABVUE 135 (Opposerds ReSlp20h2se t o |
Opposer o0l aunched a new variety of frozen pi z:
PUB. This product was designed with unique ingredients and packaging distinct from

its competitors to target consurfeareani ftomedbt he ma

pizzaa
e
LY <A
Lotzza . R
Motzza SEN
« 4 > (.
8Mr . Schultz testified that Opposer acquired Five

response indicates that the acquisition was in 2012.

5
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18 TTABVUE 4, 17 (Schultz Dec. 1 10 and Ex. A).

One of LOTZA MOTZZA frozen pizzads oOfeatur es
reall premium Wi sconsi nd MdA{Sclaltzebcl fl3)c AxMrs e . 6
Schultzput it duri ng his di scolO&ZAMQT2ZA éur brand n , 0
that screams what it i s, lots of Wisconsin cheese because we put over a half
pound of cheese on that product. So thatds po
cheese branded pizza. o6 23 TTABVUE 17 (Schultz
Mr. Schultz described BREW PUBasone of Opposerds ouldbrell a br a

The product is successful, as production increased from 9.3 million units in 2016
to 14.7 million in 2019, leading to Opposer expanding its pizza manufacturing facility,
increasing capacity to approximately 35 million u nits (presumably per year) . 18
TTABVUE 5-6 (Schultz Dec. 1 14-15) . Opposer ol aunched its |
brand of frozen pi z daab5 ($chultzbechfrld)ary 2016.

Opposer 0s promoti onal expenses for falyhe LOT
significant , totaling more than $9 million since 2012. 18 TTABVUE 13 -14 (Schultz
Dec. 1 31). Perhaps not surprisingly, its sales are also fairly significant, increasing
steadily from $12.8 million in 2013 to $64.7 million in 2019, and totaling
oOapproxi mat dliyldsain 5Schuliz Dec. 1 33).

Opposerhasalsopr ovi ded what it refers to as O0resta

2012.9 Id. at 7 (Schultz Dec. 1 20). However, Opposer does not operate a traditional

9 Mr. Schultz testified that Five Star began using LOTZZA MOTZZA for restaurant services
in 1996, and recalled 6 seei ng cooked LOTZZA MOTZZA pizza on
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restaurant and its O0r estd atypgalt Spesiically, iwbile s 6 ar e
Opposer claims to provide oOrestaurant servi ce
charity events and el sewhere, these | ocations
from f ridoa &6 (8chultzDec. {1 23, 37). For example, during his discovery

deposition Mr. Schultz testified that LOTZZA MOTZZA frozen pizzas are delivered

to bars and taverns frozen, and the bars and taverns heat the pizzas before serving

t hem. 23 TTABVUE 22 (Schultz Dwagscserveifresh 34) ( ¢
and hot Bhe&)foll owing photos showing Opposer 8s
Center i n Minneapolis are typical of other venues where Opposer claims to provide

oOorestaurant services?o:

EXHIBIT F-1

Target Center November 1, 2013

EXHIBIT F-4

Target Center

Green Bay, Wi sconsi n, in approximately 2011.06 18
record does not reveal whether Five Star continuously used the mark between 1996 and 2011,

or establish thatt he mar k was not abandoned for Orestaur ar
2011. The specific nature of Five Stards Orestaur e
than Mr. Schultzds testimony about seeing o0cooked

7
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18 TTABVUE 53, 56 (Schultz Dec. Ex. F -1, F-4). The Target Center or its food service
contractor pr ovides the kiosk, not Opposer. 23 TTABVUE 40 (Schultz Disc. Tr. 59).
I n descri bi ng arestaurants 0ig gpadiwre peihaps the one depicted
above ontheright oronelikeit, Mr . Schultz testified: OAnd w
looking decked out, you know, LOTZZA MOTZZA with the BREW PUB sub  -brand to
it. You know, those are restaurantsto us, also,so 6To me, i tds a gray ar
ondlfyouare servingfresh pi zza hot, you know, is that a r e
27 (Schultz Disc. Tr. 44). 10

Sometimes, these types of venues may provide tables and chairs for customers

eating Opposerodos frozen pizza after it i1s hea

18 TTABVUE 62 (Schultz Dec.E x.G-6); 23 TTABVUE 30 (Schultz Di

tables are provided by the Resch CeThapgaa. The

is not heated by Opposerds empl oyees, however
OWhil e Mr. Schultz sometimes uses the word ofresh,
make c¢cl ear that he is wusing the term to describe

before being served.
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would provide the people and operat e i 28 TTABVUE 29 (Schultz Disc. Tr. 46).
Opposer believes that these types ofondsetestaur
schedule, but rather only when there is an event at the venue.  Id. at 30-32 (Schultz

Disc. Tr. 47 -49). Sometimes tables and chairs are also provided for customers of
Opposerds oOrestaurant trailers, 6 though it [

chairs:

EXHIBIT L-2

Pizza with Police-
Edina, Minnesota

Id. at 71 (Schultz Dec. Ex. L-2). Mr. Schultz conceded that Opposer does not operate

restaurants, but rather sells pizza to what i
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Q@ With respect to the restaurants and taverns and
bars and so forth where Bernatello's ships and
sells frozen pizza, does it consider that aspect
of its business providing restaurant services under
the LOTZZA MOTZZA brand?

A Yes.

Q Why is that?

A Because they serve pizza hot and fresh, you know,

under the LOTZZA MOTZZA brand as restaurants do.

Id. at 41-43 (Schultz Disc. Tr. 63 -65).

Mr. Schultz explained that Opposer acquired the LOTZZA MOTZZA brand in part

becauseofot he way it rolls off your tongue. Thatd
of Five Star | oved that brand, really wanted t
23 TTABVUE 24 (Schultz Disc. Tr . 41) . Mr . Sct
was just a little bit of a takeoff of that in a variety of offering of, just like it says o}

LOTZZA HOTZZA means hot pizza € s pi cyld h(emphagis added). All
LOTZZA HOTZZA pizz a packages also bear the LOTZZA MOTZZA mark, and all
LOTZZA MOTZZA pizza packages also bear the BREW PUB mark. Id. at 25 (Schultz
Disc. Tr. 42).
Applicant was formed in early 2015 , following years of discussions between its
founder Mr. Salandra, whose prio r work experience was in professional staffing, and
Joe Manarelli, whose prior experience was in restaurants and food trucks. 27
TTABVUE 2 (Salandra Dec. {1 3 -4). Mr. Manarelli owned an Italian restaurant , as
wellas f ood trucks oOout fiwotoedd ftior erda ppiidzlzya , cdo oakn d

Mr . Salandra consider 0Oa restaurant -cookedt ur e

10

‘N

t
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fresh pizzas to its cust oltheat2s3 ($aland@a Decef$§4-aur ant
5). Mr. Manarelli also suggested that the business be called Lotsa Mozza, which was

an expressionhis f ri end Vi ct or Coursbeidd soO wghreann ddfeastchreirb i n g
cheese the Corbi family business used. 6ld. at 3 (Salandra Dec. { 5).

In May 2015 Victor Corbi assigned to Applicant: the LOTSA MOZZA mark; the
domain name Ol ot samozza. conamed LTSACMOZZA witk di a ac
Facebook, Twitter, Instagram, Pinterest, Tumblr and Vine; and several
LOTSA/LOTSA MOZZA hashtags. Id. at 3-4, 10-12 (Salandra Dec. 1 9 and Ex. B).

Applicant filed application s to register the LOTSA MOZZA mark about two months
later. 1d. at 3 (Salandra Dec. Y 8). However, after the applications were opposed by a
third -party and Opposer objected to Applicantds us

o0decided to abandonlLbdhesaubBazapdaSathte Dec.d .

(@)}

According to Mr. Sal andr a, oonly the Morganto
branded as OLotsa Mozza, & whi cd (ShlandramBec.ng was
1 12).

Applicant then began usingits new, involved mark LOTSA STONE FIRED PIZZA
at its Morgantown r estaurant in May 2016. 25 TTABVUE 5 (DiGangi Dec. 1 19).
Applicant currently operates a number of pizza restaurants under that name , most
or all of which are in o0col b &mnapolis andv@ollege or | o ¢
Park, Maryland; Pittsburgh (Oakland and Southside), Pennsylvania; Morgantown,
West Virginia; West Lafayette, Indiana; and Tallahassee, Florida. Id. at 2 (DiGangi

Dec. {5); 32 TTABVUE. Applicant previously operated several addition al

11
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restaurants, including in the Midwest where Opposer is based , such as the Madison,

Wisconsin location.Some of Applicantds restaurants are

A STONE FIRED PI1ZZ#

QOQKLOTSAQQOQi

STONE FIRED PIZZA

WWW.LOTsA. COM

GRAND OPEN]
\ $4.99 pizz4 Bt

Id. at 20, 22, 23, 26 (DiGangi Dec. Exs. A, B).
Applicantds resthubangsabotfer pypbur-a@asd® pindz abu

as shown in its menu:

12
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Place Your Order Online For Pick-

font ored

Lot

3 oty you

— w—
Acocreny yia @) (R ™

A LOTSA

Build Your Own PIZZA

Choose your dough, sauce, chease, & up to 5 toppings

" Pizza
h Traditional Ancient Grain Gluten Free +$2.00
é BBQ Red Spicy Red
Buffalo Olive Ol
h Blue Cheose Frash Mozzarella Ricotta
Cheddar Jack Mozzarella Shaved Parmesan
b each additional topping +$1.00
PROTEINS. Anchovies Chicken ftalian Sausage
Bacon Italian Ham Pepperoni
VEGGIES: Banana Peppers  Jslapenos Red Onions
Black Olives Mushrooms Spinach
Chopped Garlic  Pineapple Tomatoes
Groen Peppers
6 Balsamic Glaze  BBQ Sauce
Basil Ranch

Or choose from our 11" SIGNATURE PIZZAS

SIMPLY CHEESE HAWAILAN
FED SAUCE & MOZZARELLA RED SAWUCE. MOZZARELLA

ITALIAN HAM & PREAIPLE
BBQ CHICKEN MARGHERITA
90 SAUCE. MOZZARELLA. CHEDDAR JACK RED SAUCE FRESH MOZZARELLA
BACCN, & FED ONIONS CHOPPED GARLIC. TOMATOES & SASK
BIANCA MEAT LOVERS

OUVE CIL MOZZARELLA. BCOTTA RED SAUCE MOZZARELLA

SHAVED PARMESAN, CHOPPED GARLIC £

TOMATOES & BASIL £ ITALIAN MArt

BUFFALO CHICKEN VEGGIE

BUFFALO SAUCE MOZZAFELLA, RED SAUCE MOZZARELLA, CREEN PEPFERS
CHICKEN & BLUE CHEESE BACK OUVES, MUSHROCMS § RED ONIONS

Id. at 17 (DiGangi Dec. Ex. A). LOTSA STONE FI RED Pl ZZA i
concept 8 0 b u-ydurdo w ncastomers line up at a counter, choose from among types

of dough, cheese and sauce, and pick toppings, and then wait while their pizzais o0 f as't
cooked on a flame-heat ed r ot at i n i two iam2or@e -halft nanates, &5
TTABVUE 3-5 (DiGangi Dec. 11 8-12,20). Appl i cant 6s pizza 1is

13
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restaurants (dine -in or car ryout); it is not available through grocery stores or third -
parties, and is not sold frozen. Id. at 4 (DiGangi Dec. 1 14-15).

Like Opposer, Applicant has been fairly successfu |I. It has spent over $700,000
promoting its restaurant services since May 2016, and its sales have exceeded $19
million since that time. Id. at 8 (DiGangi Dec. 11 33 -34).

As indicated, Appl i cant 0s ysedetdeemaeksLOBSA MOZZA, and
Applicant stil owns t he 01 ot s a mmmanmeavhicheunréntlydenlirecs to
Applicant s websidta7(RiGang Dec.t%28 -30)o m. 6

Opposer became aware of Applicant when Applicant opened its Madison location
0 u n dLetsa Motsa (sic) .62 23 TTABVUE 50 (Schultz Disc. Tr. 89). After  Opposer
objected to Applicantds use of t h e aloheear m,
LOTSA STONE FIRED PIZZA rather than LOTSA MOZZA . Id.

However, Opposer also objects to these uses of LOTSA. According to Mr. Schultz,

0Ol e]l]verything t ha tdispue istbecause ofsthe ese of thewoal ulotsa.
And the | -o-t-s-a versus the L -O-T-Z-Z-A 0 lotsa, | -0-t-s-a, LOTZZA, L -O-T-Z-Z-A, the
phonetics are identical, &nd thatds the i
lll. Opposer & Section 2(d) Claim

Before addressing whetherthe parti esd® mar ks are | ikely

first consider whether Opposer is entitled to bring this proceeding . If it is we must

“While the transcript of Mr. Schultzds deposi
this is a mistaken reference to the LOTSA MOZ

Applicant itself for a period of t itmegheMddsont he

Apr

ssue

t o

tion
ZA me
ext

| ocation was ounder Lotsa Motsa (sic)déd may be i nc

that the Morgantown | ocation was the only 1o
irrelevant to our ultimate decision.

14

cati
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then consider whether priority is at issue and if it is which party hasit. Seel5 U.S.C.
88 1052(d) and 1063.

A. Op p o s ekntiflesnentto  Bring a Statutory Cause of Action 12

Entitlement to a statutory cause of action is a threshold issue in every inter partes
case. Australian Therapeutic Supplies Pty. Ltd. v. Naked TM, LLC , 965 F.3d 1370,
2020 USPQ2d 10837 at *3 (Fed . Cir. 2020) (citing Lex mar k | nt 61 , l nc. v.
Components, Inc., 572 U.S. 118, 125-26 (2014)). A party in the position of plaintiff
may oppose registration of a mark when such opposition is within its zone of interests
and the plaintiff has a b elief in damage that is proximately caused by registration of
the mark. Corcamore, LLC v. SFM, LLC , 978 F.3d 1298, 2020 USPQ2d 11277, at *
6-7 (Fed. Cir. 2020) (holding that the testin  Lexmark is met by demonstrating a real
interest in opposing or cancel ling a registration of a mark, which satisfies the zone -
of-interests requirement, and demonstrating a reasonable belief in damage by the
registration of a mark, which demonstrates damage proximately caused by
registration of the mark). Her e, Op p odec regissatiops, wehah it properly
introduced into the record, 1 TTABVUE 8 -12, establish that Opposer is entitled to
oppose registration of Applicantds mark on t
Cunningham v. Laser Golf Corp. , 222 F.3d 943, 55 USPQ2d 1842, 1844 (Fed. Cir.

2000).

12 Board decisions have prev iously analyzed the requirements of Sections 13 and 14 of the

Trademark Act, 15 U.S.C. 8§ 1063 -6 4 , under the rubric of 0standing
nomenclature, our prior decisions and those of the Federal Circuit interpreting Sections 13

and 14 remain equally applicable.

15
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B. Priority

Because Applicant has not counterclaimed to cancel Opposer & pleaded
registration s, priority is not at issue w ith respect to the marks and goods identified
therein. Ki ng Candy Co. v. Eunj486d.2K140001829JSRQI108& hen, |
110 (CCPA 1974). Furthermore, to the extent that Opposer ds di stributio
pizza to stadiums, taverns and other venues for resale, and its pizza sales from
trailers, mayconsti tute Orestaurant s shedpricmemsmod Oppos
law use of its mark for those services. In fact, it has provided these services since
2012, and Applicant does not claim first use of its involved mark until 2016. 18
TTABVUE 7 (SchultzDec. 120) . Appl i cant does not dity.spute Opp
C. Willthe Marks and Sources of the Goods Be Confus ed?
Our determination under Section 2(d) is based on an analysis of all of the
probative evidence of record bearing on the likelihood of confusion.  Inre E.I. du Pont
de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973) (setting forth
factors to be considered); see also In re Majestic Distiling Co. , 315 F.3d 1311, 65
USPQ2d 1201, 1203 (Fed. Cir. 2003). In any likelihood of confusion analysis, two key
considerations are the similarities betwe en the marks and the similarities between
the goods and services. See Federated Foods, Inc. v. Fort Howard Paper Co. , 544 F.2d
1098, 192 UsSPQ 24, 29 (CCPA 1976) (o0TR@E funda
goes to the cumulative effect of differences inth e essential characteristics of the goods
and diff er enc e s Opposerbelarsthenbardek of eséablishing that there
is a likelihood of confusion by a preponderance of the evidence. Cunningham , 55

USPQ2d at 1848. We consider the likelihood of conf usion factors about which there
16
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is evidence and argument . See In re Guild Mortg. Co. , 912 F.3d 1376, 129 USPQ2d
1160, 1162-63 (Fed. Cir. 2019).

We focus here on regspaiaeforthe mapkl l€OaA7ZA MIOTZZA
in standard charactersfor f r ozen pi zza, as wel |l as Opposer
LOTZZA MOTZZA for its dfrwendeonfus@mlikely betweeni ces . 0
Applicantds 1 nv ®Opyped edidas MOTZAAdmark , we need not
consider the likelihood of confusion betweenAp pl i cant 6 sOpm@ao kemads LOTZZ
HOTZZA mark . On the other hand, if we find no likelihood of confusion between
Appl i cant 60 $OTRAAAMOTZZA dve would not find confusion likely between
Applicant 0 4OTEAAHOTZZA dn re Max Capital Grp. , 93 USPQ2d 1243,

1245 (TTAB 2010) .

1. The Goods and Services , Channels of Trade and Classes of
Consumers
Turning firstto Opposerds frozen ©pizza an@ppogeppl i car
omust show something more than that similar o

food products and f o JacobsevsiiteanatioralMultifoods Corp. c,e s . 0
668 F.2d 1234, 212 USPQ 641, 642 (CCPA 1982). Opposer has met this burden and
therefore we find that there is a clear relationship between these goods and services.

Infact, t he requirement for O0Osomething mored is
pizza, are the same type of f oodsaonbunedbyd at A
Applicant 0s invol ved mar k L OT MdkeoveS, TadDdNBs F I RED
explained in more det a i | bel ow, Opposerds mark is highl\

least pizza or other foods featuring lot s of mozzarella. See e.g.In re Azteca Restaurant

17
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Enterprises Inc. , 50 USPQ2d 1209, 1211 (TTAB 1999) (in affirming refusal to register

AZTECA MEXICAN RES TAURANT for restaurant services due to prior registration

of AZTECA for prepared Mexi can foods, 0SsSome
oMexi can food items are often principal i ten
certainly by Mexican restaurants. The averag e consumer, therefore, would be likely

to view Mexican food items and Mexican restaurant services as emanating from or

sponsored by the same source if such goods and services are sold under the same or
substantial |l y s$nirenoltdea GridditeaPa keake House Ltd., 17 USPQ2d

1074, 1075 (TTAB 1990) (affirming refusal to register GOLDEN GRIDDLE

PANCAKE HOUSE for restaurant services based on registration of GOLDEN

GRI DDLE for table syrup, finding that OAppl i
restauran t serves pancakes and, no doubt, pancake (or table) syrup, as well. There

is an undeniable connection between the goods of the registrant and the services of
applicant. 6) . Similarly, in this case the evi
between the pizza which Opposer offers in frozen form and the signature and build -

your-own stone fired pizzas offer edCffinrreGphs i n Ap
One, Inc., 60 USPQ2d 1812, 1815 (TTAB 2001) (affirming refusal to register OPUS

ONE for restaurant s ervices based on a likelihood of confusion with the same mark

for wine, and stating o[t]he fact that applic
(indeed the actual goods) identified in the cited registration is certainly probative

evidence which suppor ts a finding under the second duPontf act or that appl .

services and opposerds goods are relatedo).

18
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Furthermore, Opposer has established that the same sources use and have
registered identical marks for frozen pizza on the one hand and restaurant ser  vices
on the other. In fact, Opposer introduced more than 30 use -based third -party
registrations showing that the same marks are registered in connection with both
pizzal/frozen pizza and restaurant services. 15 TTABVUE 13 -88. 0 T h ipartyg
registrations whi ch cover a number of differing goods and/or services, and which are
based on use in commerce, although not evidence that the marks shown therein are
in use on a commercial scale or that the public is familiar with them, may
nevertheless have some probative value to the extent that they may serve to suggest
that such goods or services are of a type whi
Seeln re Mucky Duck Mustard Co. , 6 USPQ2d 1467, 1470 n.6 (TTAB 1998). 13 Opposer
also introduced evidence that many third  parties use identical marks for frozen pizza
and restaurant services, i ncluding, Cal i forn
Sbarro and Mystic Pizza, among many others. Id. at98-23 7. Thus, Opposerd
pizza is related to Apelicantds restaurant se

7

As for Opposer 6s 0 rthe situationrisaless clear equtv We ake , 0

judici al notice that a restaurant is o0oa place

cust onmeApmarendly,t hat does not describe Opposer 6s s

13 Opposer should be aware, however, that pending applications, cancelled registrations and
registrations which are not use -based are not probative on this question.

14 dictionary.cambridge.org/us/dictionary/english/restaurant. The Board may take judicial
notice of dictionary definitions, including online dictionaries that exist in printed format or

have regular fixed editions. Inre Cordua Rests. LP , 110 USPQ2d 1227, 1229 n.4 (TTAB 2014),
af f &8 F.3d 594, 118 USPQ2d 1632 (Fed. Cir . 2016); Threshold TV Inc. v. Metronome
Enters. Inc. , 96 USPQ2d 1031, 1038 n.14 (TTAB 2010).
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Opposer does not own or even operate the places where it provides its services,
stadiums andotherthird parti es do. Nor does it appear acc
pi zza i s opreparedo i n t hese pl aces.s Oppos
manufacturing facility , and Opposer 6 s cust omers merely reheat
customers. In any event, we need not decide whether Opposer in fact provides
Orestaurant services, 0 because,evamfit dikthdtai ned
would not change our ultimate decision abo ut the likelihood of confusion. 15
As for the channels of trade and cl asses of
clear that they overlap. Consumers buy | ots of
in stores, restaurants and at kiosks and other outlets such as oOrestaurant
The record makes clear that the same pizza consumers sometimes buy frozen or
cooked pizza to eat at home or elsewhere, and at other times buy pizza in restaurants.
For example:
Unods website | ists it¢grsfmeny restaurant
pi zza, stating ONow you <can get our or
pizza shipped straight to your home in 2 packs, 4 packs,
and 6 packs. We carefully freeze and ship our 10 -inch deep
di sh pi zzas anywher e i n t he continen
TTAB VUE 98-103.
Gi noEGasst 6 s we b tsirgstaurait ilosatioss and
of fers onationwide shippildigt6 of a vari el

104-108.

Californi a Pi zza Ki tchenos website |
restaur ants and Wal martds website offer

BLApplicant argues that oO[c]haracterizing [Opposer
6restaurant servicesd i s s i-Bwislcahrfssflbseatblabarwhicng t hat
then serves it cold to bar patrons constitutes 066D

(Applicantds Tri al Brief at 20).
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types of frozen California Pizza Kitchen pizzas for sale. Id.
at 109-112.

Sbarrodés website |lists its many restau
boxes of its frozen pizza. Id. at 113-130.

Opposer introduced a large number of additional similar or analogous examples. Id.
at 131-237.

In short, the goods and services are at least related, and travel in the same
channels of trade to the same consumers. These factors weigh in favor of finding a
likelihood of confusion.

2. The Strength of Opposerds Mark

Before comparingthemar k s, we consi der the strength of
impacts the scope of protection to which it is entitled. There are two types of strength:
conceptual and commercial. Inre Chippendales USA, Inc. , 622 F.3d 1346, 96 USPQ2d
1681, 1686 (Fed. Cir. 2010) ( 0 A mar kds strength is measured
strength (distinctiveness) and its marketpl ac

Turning first to conceptual strengt h, becau
must presume that it is inherently distinc  tive, i.e. that it is at worst suggestive of
Opposerf6s services. 15 U.S.C. A 1057(b) (regi
validity of the InrmrfiesatPamseldC pBd URRRRM; 1360, 1363
(TTAB 2007) (when mark is registeredonthe Pr i nci pal Register, oOowe
t hat It i's at | east suggestiveo). Whil e Opp

distinctive, the record reveals that it is highly suggestive.
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Opposer itself effectively conceded the point when Mr. Schultz testified that
0LOTZZA MOTZZA is our brand that screams what it is, lots of Wisconsin
cheese because we put over a half pound of cheese on that product. 623 TTABVUE
17 (Schultz Disc. Tr. at 11) (emphasis added). In other words, LOTZZA, the phonetic

equi val ent alsohas thd samhesnaanidg, which the Oxford University Press

7z

Online Dictionary definesaso |l ot:s of 0

Home USEnglish lotsa

Definition of lotsa in English:

lotsa 000

Pronunciation  /'latse/ /'latss/

CONTRACTION

Lots of.
‘T wish them lotsa luck’
‘he's got lotsa money’

More example sentences

Origin
Late 19th century (as lotser): representing a
nonstandard pronunciation.

Pronunciation
lotsa /'latse/ /'latse/

22 TTABVUE 110 ( https://lwww.lexico.com/en/definition/lotsa ). Thus, LOTZZA is
highly suggestive of the quantity of OWi sconsin cheesed ipmzaOppose
(there is olots ofd it).

Applicant also relies on the following third -party registrations , only one of which

is used for clearly related goods:
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Mark/Req. No.

Goods/Services

LOTSA BUBBLES (BUBBLES dis-
claimed)

Reg. No. 5979344

bubble making wand and solution sets;
novelty toy items in the nature of toys
that produce soap -film bubbles

LOTSA CHICKEN (CHICKEN dis-
claimed)

Reg. No. 4485374

cat food; consumable pet chews; dog
food; edible food for animals for chewing;
food for animals; pet food; pet treats

O Lotsa Helping Hands

Reg. No. 3290334

Candies

Reg. No. 1659958

LOTSA HEART ELEPHANT Plush toys

(ELEPHANT disclaimed)

Reg. No. 5291119
organizing community members
through online calendar services,

namely, providing calendar services for
others via a global computer network for
the purpose of assisting those in need

providing online electronic bulletin
boards for transmission of messages
among computer users for the purpose of
organizing community members to as-
sist those in need

LOTSA LOVE

Reg. No. 3113413

live flower floral arrangements and bou-
quets sold with or without plush toy, bal-
loons, or candy

LOTSA MEAT PIZZA (MEAT PIZZA Pizza
disclaimed)

Reg. No. 4559789

LOTSADG NOODLES Soup
disclaimed)
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Reg. No. 3400163

LOTSA SLOTS (SLOTS disclaimed) € downl oadabl e comp
providing casino ga

Reg. No. 5855613
entertainment in the nature of provid-
ing, though any computerized platform
€ sl ot games é

22 TTABVUE 11 -95.18 Sometimes, third -party registrations may function as a

dictionary , by showing 0 t Bemseinwhichamark i s used i n orddubeary par
Generation, Inc. v. GS Enterprises, LLC , 794 F.2d 1334, 115 USPQ2d 1671, 1675 (Fed.

Cir. 2015) . Here, however, only the third -party registration for LOTSA MEAT PIZZA

is directly probative, because it is used for goods which are on their face related to

those at issue here. Atthe same time, itis perhaps not surprising, given the definition

of LOTSA, that third parties have registered marks such as LOTSA CHICKEN for

pet food and LOTSA NOODLES for soup.

Inany event, based on the dictionary defini
testi mony that the term O0screamsod that Oppos
cheese, 6 weOTBEAdst hahgly suggest spizzafeaures Oppos e
ol ot s of 0moddarella cheese Indeed, MOTZZA sounds the same as the first

two syllables of t Bd nwdrhde acmonz zxrtelolfa.@pposer

16 Applicant should be aware that cancelled registrations and pending applications are not
probative, and we have only listed active registrations here.

7By the same token, LOTZZA HOTZZA refers23t o Oppc
TTABVUE 24 (Schultz Disc. Tr. 41)
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goods, the meaning of MOTZZA i s o0bv-ihoough, and

packaging which draws attention to how much mozzarella Opposer puts on its pizza:

z’;%a_
L Y
{ ﬁq
Lotzza K s
Motzza SN
@ SUPREMEPIZza PR
-

18 TTABVUE 4, 17 (Schultz Dec. ¥ 10 and Ex. A).18

Third -party uses of similar terms further reveal that LOTZZA MOTZZA is highly

suggestive.19 Indeed, a Utah pizza resta urant uses an essentially identical mark  and

trade name , also for pizza:

18 When a mark identifiesa product ds i ngredi ent (meyelydescriptivmay be ¢
In re TriVita, Inc. 783 F. 3d 872, 114 USPQ2d 1574, 1576 (Fe
that the relevant consumer, knowing that the goods are supplements containing nopal cactus

juice, would understand the mark NOPALEA to convey information that the goo ds contain

ingredients fromthe Nopaleacact us €éSubstanti al evidence suppor
and its conclusion that ©6nopalead is merely descr

19 While third -party uses of similar marks for similar goods or services are t ypically

considered in evalwuating a termd6s commerci al we ak
also find them probative of conceptual weakness.
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(435) 623-4204

1009 N Main Street Nephi, UT

Order Pizza from your Computer or Smartphone
and have it delivered or be ready for pickup.

Order Online

22 TTABVUE 111. While this mark, LOTSA MOTSA PIZZA, differs slightly from
Opposmarklbby r epl acing the 6zz6s in Opposerds LOT.
mark conveys the sameexact meani ng as Opposerds mar k for
and thus is highly probative in further establishing the strongly suggestive nature of
LOTZZA MOTZZA.

In addition, Mr. Schultz admitted that there is a separate, unrelated company
using the mark LOTSA M EAT PIZZA, which is reflected in the table of third  -party
registrations above. 28 TTABVUE 16. Thus, Opr
MOTSA PIZZA and LOTSA MEAT PIZZA, among other similar marks.

We also find the trade name/service mark LOTSA PASTA & T HAZXABIZZA for

a Colorado restaurant to be probative of t he suggestiveness of Opr
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Jotsa Pasta & That'za Pizza

i otsa{P“asta & That'za Pizza

22 TTABVUE 113. This restaurant uses LOTSA in the exact same way as Opposer,

to suggest a large quantity of food, in this case pasta. Furthermore, this mark

includes THATO0ZA BPMhZZA, reveal s another way in whi
suggestive 4 it is used for Italian food. That is, combining LOTSA  (or LOTZZA) with
generic terms for types of Italian food that
sound in LOTSA/LOTZZA results in a composite that calls to mind an Italian accent,

perhaps that of the chef or a consumer who is particularly appreciative of good pizza

or pasta. In other words, it is not just the meaning of the word LOTSA which strongly

suggestsal arge quantity of Italian food, but al so
when, as here, it is used in con junction with rhyming words which also call to mind

(or are generic for) Italian food. Another third -party uses LOTSA PASTA in the exact

same way, for a Kentucky international food shop which offers pizza and other Italian

food:
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Lotsa Pasta Louisville | Specialty Food | United States

0 lome Products Menu Shop About Us Contact \__l ‘ Sea

4/28/2020

5

LOTSA PASTA

INTERNATIONAL FOOD SHOP

el

Id. at 126-127. And another third -party uses LOTSA BALLS for meatballs intended

to call to mind meatballs made by 0Jersey

Id. at 133-139. These examples further reinforce that LOTSA is highly suggestive
when used in connection with food, especially Italian food, including pizza . Of course,

while LOTSA may be particularly appropriate for and s  uggestive of Italian food, it

may also be used more generally by restaurants and food providers to signify a large

28
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